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Dear Friends and Colleagues: 

In this edition of our newsletter, we are featuring an article written by 

ADR Partner, Patrick Nichols, Esq.  Patrick’s article Mediation Advocacy 

in Employment Litigation is set out in a synopsis below.  At the 

conclusion of the synopsis, readers may access the complete article 

through a link to our web site.    

In the near future, we will announce upcoming ADR sponsored 

continuing legal education events in Kansas City.  We have previously 

announced that Arthur Chaykin, Esq., will provide additional insight 

regarding intellectual property mediation.  Larry Rute and Michelle 

Minor plan to discuss “Preparing for an EEOC mediation,” and 

“Designing a Dispute Resolution System for your Organization.”  Patrick 

Nichols will discuss professional responsibility issues in negotiation and 

mediation.  If you or any member of your firm would like to receive 

advance information regarding these continuing legal education 

programs, simply notify us at info@adrmediate.com.  Please also 

provide e-mail addresses for other attorneys in your office who might 

wish to attend or receive information.   

In our February and March newsletters, we set out four recent mediation confidentiality decisions from 

California, Utah, New York, and the District of Columbia.  In this edition, Larry Rute has summarized two 

important recent arbitration decisions from the United States Supreme Court and the Missouri Court of 

Appeals for the Western District.   

Larry R. Rute Patrick R. Nichols 

Larry and Patrick are Fellows of the 
 International Academy of Mediators. 
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Patrick R. Nichols, Esq. 
Patrick is a full-time mediator and arbitrator.  His 
mediation practice focuses on personal injury, employment 
and commercial transactions.  He also mediates complex 
family matters, including high-conflict/high-asset divorce 
and child custody matters.  He is listed in “The Best 
Lawyers in America” and is a certified civil trial advocate 
by the National Board of Trial Advocacy. He is a frequent 
presenter on topics in dispute resolution and has authored 
a series of articles on advocacy in mediation.  Patrick has 
taught Division of Assets at Washburn School of Law and 
Workers’ Compensation Law at the University of Kansas 
Law School.  

ADR PANEL MEMBER PROFILE 

Mediation Advocacy in Employment Litigation 

Patrick Nichols, Esq. (April 2008) 

Employment cases present unique challenges and opportunities.  They often involve multiple issues including direct 
or indirect evidence, different burdens of proof depending upon the nature of the claim, complex damage issues 
including back pay, front pay, attorney's fees, and exemplary damages and difficult evidentiary issues.  Both parties 
are emotionally invested.  Cost of defense considerations can effect settlement negotiations.  Cases involve a wide 
variety of non economic and tax issues.  They can range from fact-driven racial or sexual harassment claims, to 
document-driven Fair Labor Standard actions.  Causes of action include not only retaliation and wrongful termination 
but discrimination, harassment, wage claims, ADA violation, as well as collective and multi-party actions or class 
litigation.  
 
Settlement considerations are different in employment cases; they are not only about the money.  Litigation and 
transaction costs can be extremely high. Joint sessions can be very productive in employment cases.  Settlements 
often involve tax questions and other non monetary terms. 
 
Mediation is a powerful settlement tool in employment cases.  It focuses the parties' time and energy on a single 
day, spending less time than in traditional "back and forth" negotiation.  It minimizes the "rebound" effect where over 
time the client forgets their earlier agreement with the attorney's wise advice about settlement.  Counsel can be a 
strong advocate for the client (to the mediator) without increasing conflict.  Conversely, counsel can candidly 
acknowledge weaknesses and problems with the case (to the mediator) without exposing perceived weaknesses.  
Finally, the neutral mediator has an opportunity to listen empathetically to the parties and allow some venting, can 
provide objective reality testing, define and analyze possible ranges of outcome, and help to communicate 
information (demands, facts, arguments) so as to minimize the competitive impact on lawyers or the emotional 
impact on the client. 
 
There are special considerations in choosing a mediator.  Because of the emotional content and the inevitability of 
its expression, choose someone who understands and is willing to accept the obligation for properly allowing and 
responding to it.  The mediator should be confident and comfortable with the joint session process.  They must 
understand the need for empathic listening and true understanding for both sides of the conflict.  They must be able 
to accept and promote the release of emotion and dysfunctional feelings, even those that may seem initially "over 
the top" and negative or harmful.  
 
The article [link] explores some of these considerations in greater detail and offers suggestions to maximize value to 
your client by using mediation to help settle employment claims.        Click here for complete article 

 
Visit our web site at www.adrmediate.com and view Patrick Nichol’s bio page.   
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RECENT ARBITRATION  CASE DECISIONS  
by Larry Rute                   

U.S. Supreme Court Maintains Judicial Limits on Arbitration Review.   

On March 25, 2008, the High Court sided with the 9th U.S. Circuit Court of Appeals in holding that the Federal 

Arbitration Act limits the role of the courts in reviewing arbitration awards.  The case before the Supreme Court 

involved a cleanup dispute between toymaker Mattel, Inc., and Hall Street Associates, the owner of a factory site in 

Oregon, contaminated with high levels of trichloroethylene (TCE).  Following a bench trial before the United States 

District Court for the District of Oregon, Mattel was successful in terminating its lease; however, after an 

unsuccessful try at mediating the remaining claim, the parties proposed to submit a remaining claim to arbitration.  

The court-approved Arbitration Agreement provided in part that “[T]he Court shall vacate, modify or correct any 

award: (i) where the arbitrator’s findings of fact are not supported by substantial evidence, or (ii) where the 

arbitrator’s conclusions of law are erroneous.”  Following an arbitrator’s determination that Mattel did not have to 

pay for environmental cleanup on Hall Street’s property, the Federal Court rejected the arbitrator’s legal reasoning.  

The 9th U.S. Circuit Court of Appeals reversed.  The question before the Supreme Court was whether statutory 

grounds for prompt vacatur and modification provided by §§10 and 11 of the FAA may be supplemented by 

contract.  In a 6-3 decision, written by Justice David Souter, the Court found that the Federal Arbitration Act 

“confines its expedited judicial review” to narrow circumstances.  The majority noted, however, that “the FAA is not 

the only way into court for parties wanting review of arbitration awards:  they may contemplate enforcement under 

state statutory or common law, for example, where judicial review of a different scope is arguable.”   

Hall Street Associates, LLC, v. Mattel, Inc., 552 U.S. ____ (2008).   
For the entire opinion, click here:  http://www.law.cornell.edu/supct/pdf/06-989P.ZO 

 

Some International Arbitration Agreements Required to be in Writing. 

A regional case with international implications was handed down by the Missouri Court of Appeals, Western District, 

on January 15, 2008.  The Court of Appeals held in Seaboard Corporation, et al, v. Grindrod, Limited, that the 

Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York Convention) requires an 

agreement, in writing, and signed by the parties in order to be enforceable.  Seaboard had filed a petition against 

Grindrod in Jackson County Missouri Circuit Court.  The defendants filed a Motion to Stay the Litigation so that the 

arbitration could be compelled in the state of New York.  The Court of Appeals affirmed the trial court’s denial of 

defendant’s motion.  The underlying facts revealed that one of the defendants, Kevin Neilson, worked for various 

subsidiaries of Seaboard Corporation.  When Mr. Neilson was relocated from Bermuda to North Carolina, he was 

sent a new “Employment Offer” letter.  The letter contained a paragraph calling for arbitration for any “claim by 

any party against another party arising out of or in relation to this agreement.”  Neilson never executed nor 

returned the letter.  Following Mr. Neilson’s resignation, Seaboard sued Neilson and Grindrod Limited, alleging that 

while Neilson still worked at Seaboard Subsidiary, he engaged in improper conduct with Grindrod.  Seaboard 

argued that because Neilson did not sign the employment letter containing the arbitration agreement, the 

arbitration agreement was not enforceable.  The trial court found no “valid or pertinent arbitration agreement” 

between the parties.  On appeal, the Missouri Court of Appeals affirmed the trial court ruling.  The Court of Appeals 

relied upon Article II of the New York Convention, which requires an arbitration agreement to be “in writing” and 

signed by the parties or contained in an exchange of letters or telegrams.   

Seaboard Corporation v. Grindrod Limited, No. WD67628, 2008 WL 123887 (Mo. Ct. App. January 15, 2008).  For the 

entire opinion, click here:  http://www1.law.umkc.edu/Library/mo_opinions_wd/01152008/WD67628%

2001152008.pdf  
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AMERICAN BAR ASSOCIATION—FAMILY LAW SECTION 

UPCOMING TRAINING EVENTS 

RECONCEPTUALIZING CHILD CUSTODY:  

PAST, PRESENT AND FUTURE 

Lawyers and Psychologists Working Together  

APRIL 30-MAY 3, 2008 

Chicago Marriott  

Downtown Magnificent Mile Hotel , Chicago, IL  

Cosponsored by: 

American Psychological Association  

American Bar Association -Family Law Section  

 
Come to the Windy City this spring for the Joint Conference of the American Psychological Association (APA) and 
the American Bar Association Section of Family Law (ABA-FLS). This APA/ABA-FLS National Conference is 
organized around three primary areas of focus:  

•The status of marriage, separation, divorce, parenting, and custody in the United States today 

•Legal and psychological issues relevant to contested custody cases 

Effective legal and psychological interventions for families 

The APA and the ABA-FLS have designed this Conference to maximize your opportunity to explore the relationship of 

psychology to the legal system in the child custody context, and to do so in an educational setting guided by experts 

from both professions. The 34 sessions planned span three full days and focus on specific interests presented by 

judges, psychologists, and lawyers. Planned activities include a mock hearing involving expert psychological 

testimony, followed by responses from judges and the audience; and a number of occasions for networking, such as 

the April 30th Welcome reception and a ticketed social event at the Chicago Art Institute. Read an overview of the 

conference program (PDF-83KB), register for the conference (Online Registration | PDF form for print out PDF-52KB), 

and book your hotel room now.  

Based on the 1997 Los Angeles APA-ABA National Conference on the same topics, the cosponsors expect a sell-out 

attendance of more than 700 attorneys and psychologists from around the country. Therefore, mark your calendars, 

and register now.  

NOTE:   

Larry Rute and Dr. Robert E. Emery will provide a discussion of family law mediation process and its 

efficacy, including identification of effective components and the satisfaction of children and parents 

who are most likely to benefit from mediation.   

Presentation Time:  May 1, 2008, at 10:15-11:45 a.m. 

Advance Registration 
Deadline: March 15, 
2008  
Register online at:  
https://
cyberstore1.apa.org/
cyb/cli/ 
casinterface1/apaaba/ 
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HEARTLAND MEDIATORS ASSOCIATION UPCOMING TRAINING 

Spring Conference 
April 24-25, 2008 

KU Edwards Campus 

Overland Park, Kansas 

FMI:  www.heartlandmediators.org 

 

ASSOCIATES IN DISPUTE RESOLUTION, LLC 
         Mediation │ Arbitration│  System Design 

www.adrmediate.com 

To remove your name from our mailing list, please click here. 
Questions or comments? E-mail us at staff@adr.kscoxmail.com or call 

785-357-1800. 

UPCOMING TRAINING EVENTS 
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