
ERISA Restitution Claims:
A Primer on Post-Knudson Litigation Strategy

By Patrick R. Nichols

The precedent upon which

Knudson was based must be

understood to properly

advise clients about possible

future decisions.

While health insurance can provide a
tremendous boon to the injured client,
when settlement of an underlying
third-party tort action occurs, some
health plans, particularly those estab-
lished under ERISA, can assert claims
for repayment that may consume
much of the recovery. The United
States Supreme Court's recent deci-
sion in Great- West Life v. Knudson! has
fundamentally altered the "balance of
power" among the parties. Under-
standing Knudson and its ramifications
is essential to proper advice and repre-
sentation of clients when such claims
are involved.

In employer-funded and properly
prepared ERISA health plans, provi-
sion is made for repayment of any
expenses or health benefits provided
by the plan when a third-party recov-
ery is sought. Typically, these provi-
sions require "first dollar" repayment.
No provision is made to adjust the
claim based on the adequacy of recov-
ery or cost incurred as attorney's fees
or litigation expenses. This discour-
ages some third-party claims from
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isfy Great-West's reimbursement
claim of $411,000. This amount was
agreed to represent the portion of the
settlement attributable to past medical
expenses. The state court approved
the settlement and ordered the state
court defendants to pay the amount
due the trust directly and to forward
the remainder to Knudson's attorney.
The attorney tendered checks to Great-
West and other creditors.

However, Great-West refused to
cash the checks and filed a federal
action under §503(a)(3) of ERISA.
Their action sought to enforce the
plan's reimbursement provision by
requiring repayment of the medical
expenses in full. On different grounds,
the relief was denied by both the dis-
trict court and the Ninth Circuit. On
appeal, a sharply divided United
States Supreme Court affirmed.

To summarize the opinion of Justice
Scalia2: The Knudson court held that
Great-West was seeking legal relief,
i.e. personal liability for a contractual
obligation to pay money, and there-
fore ERISA did not authorize the ac-
tion. The provision of thatstatuteJ
known as §502(a)(3) had previously
been construed by the Court to pro-
hibit recovery of money damages.

Section 502(a)(3) provides that a civil
action may be filed "to enjoin any act
or practice which violates... the terms
of the Plan or... to obtain other appro-
priate equitable relief.. .." This finding
was based on previous decisions, no-
tably Mertens v. Hewitt.4 In what many
consider very strained construction,
Mertens restricted the operative phrase
"appropriate equitable relief" to ex-
clude actions for monetary damages.
The Court held that the action against
Knudson was purely and simply an
effort to compel the payment of
money past due under a contract
which, like their claim for specific per-Journal 
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being filed and presents a variety of
other problems.

Knudson held that the term "appro-
priate equitable relief' used in the
statute authorizing civil actions to
redress violations by the plan pre-
cluded litigation for specific perfor-
manceof reimbursement provisions of
that plan, or actions to compel restitu-
tion of the plan for benefits paid. The
Court relied on prior decisions refus-
ing to allow actions for money dam-
ages under the "appropriate equitable
relief' provision and narrowly con-
struing, if not rewriting, the phrase.
The decision places in doubt the abil-
ity of plan trustees and fiduciaries to
enforce plan provisions post-settlement.

Knudson was an action by the plan
managers, Great-West, to recover
medical benefits paid. The defendant,
Jeanette Knudson, was injured in an
auto accident. On behalf of her
husband's employer, over $400,000 in
medical expenses were paid. The plan
contained reimbursement provisions
which allowed recovery from a benefi-
ciary of any payment for benefits
made by the plan which were recov-
ered from a third party.

Knudson filed a state court action to
recover from the manufacturer of her
car, and eventually negotiated a settle-
ment. Most of the settlement was allo-
cated to a trust for her medical care.
The parties set aside $13,828.70 to sat-



relief' language of §502(a)(3) was ini-
tially crafted. In those cases, this con-
struction served to deny plaintiffs
their right to money damages against
plan fiduciaries or trustees for wrong-
ful denial of claims. As such, these
cases were decidedly anti-plaintiff and
pro-business. The logical underpin-
nings of these cases in turn compelled
the result in Knudson.

In Russell, the plaintiff sued for com-
pensatory and punitive damages
where short-term disability benefits
had been discontinued by the plan
administrator. The benefits were later
restored and a retroactive payment of
benefits was made. Russell claimed
that this incorrect interpretation by the
plan administrator forced her disabled
husband to cash out retirement sav-
ings and aggravated her psychological
condition. The Ninth Circuit con-
cluded she had a valid cause of action
under §502(a)(3) based on an alleged
violation of the fiduciary's good-faith
obligation to process claims in a fair
and diligent manner. The Supreme
Court reversed on limited grounds,
holding that no portion of ERISA pro-

the Court's reliance here and in
Mertens on the "antiquarian" inquiry
concerning remedies which were
"typically available" in equity. More-
over, she notes, "Restitution was
within the recognized power and
within the highest traditions of a court
of equity ."6 Noting further that mon-
etary damages in general and punitive
damages in particular were ordered in
equitable actions (the so-called "clean-
up doctrine"), she and the justices
agreeing with her urged here, as they
did in Mertens, that the statutory lan-
guage authorizing "appropriate equi-
table relief' should include such
recoveries. Any other construction
"yields results that are demonstrably
at odds with Congress' goal in enact-
ing ERISA. Because in my view, Con-
gress cannot plausibly be said to have
'carefully crafted' such confusion, I
dissent."7

The precedent upon which Knudson
was based must be understood to
properly advise clients about possible
future decisions. In Mertens, and its
predecessor, Russell,s the strained con-
struction of the "appropriate equitable

formance, was not "typically avail-
able" in equity. The petitioner's argu-
ment that restitution was a proper
form of equitable relief and therefore
would justify the suit was also re-
jected. The majority opinion held that
restitution was a legal remedy when
ordered in a case at law and an equi-
table remedy when ordered in an eq-
uity case. Therefore, its legal or
equitable status depended on the basis
of the plaintiff's claim and the under-
lying remedies which were sought.
Since Great-West's claim was not in
essence one for return of funds held,
but rather a claim for entitlement un-
der contract to reimbursement, the
relief was not equitable but legal.

The dissenting justices argued that
the majority continued to misconstrue
the intent of Congress in its restriction
on remedies under ERISA. Justice
Stevens noted, "It is fanciful to assume
that in 1974, Congress intended to
revive the obsolete distinctions be-
tween law and equity as a basis for
defining remedies available in federal

urt "5co Justice Ginsburg wrote criticizing

12 Journal of the Kansas Trial Lawyers Association



cluded money damages as an appro-
priate remedy. The dissenters state,

Construing the statute [to allow relief]
also avoids the anomaly of interpret-
ing ERISA so as to leave those Con-
gress set out to protect -the
participants in ERISA-governed plans
under beneficiaries- with less protec-
tion than they enjoyed before ERISA
was enacted.12

The Court in Mertens set the tone for
the outcome in Knudson. In order to
narrowly construe the remedial
phrase "appropriate equitable relief:'
the Court held that the phrase encom-
passed only "those categories of relief
that were typically available in the
broad run of equity cases without re-
gard to the particular equitable rem-
edies available in trust cases." Justice
White's dissent notes:

vided recovery of extra contractual
(i.e. monetary) damages.9

Some years later, the Court revisited
the remedies question in Mertens.
Plaintiffs there sought recovery of
monetary relief under §502(a)(3)
against a fiduciary who knowingly
participated in a breach of trust. The
action was brought by a class of
former employee participants in a
retirement plan against the plan's ac-
tuary. They claimed the actuary
caused losses by allowing the em-
ployer to select the plan's actuarial
assumptions and by failing to disclose
a variety of issues including funding
shortfalls.

La~g the groundwork for
Knudson, Justice Scalia's opinion in
Mertens engaged in an extensive
analysis, much of it convoluted and
strained, to conclude that the right of
action under §502(a)(3) for "other eq-
uitable relief" really meant those
forms of "relief that were typically
available in equity (such as injunction,
mandamus and restitution, but not

compensatory damages)."lo Although
plaintiffs characterized their claim as
equitable because they sought "make-
whole relief' traditionally available in
equity under the common law of
trusts, this request was denied.

The Court's opinion turns on a
highly debatable proposition: "appro-
priate equitable relief" in the form of
restitution and make-whole damages
(classic trust remedies) were not dam-
ages which were traditionally "equi-
table." The majority opinion notes that
money damages had been available in
certain equitable actions against the
trustee and agaipst third parties. Their
opinion in Mertens, and thus the un-
derpinning in Knudson, turns on the
opinion of five justices that,

It seems to me a treacherous leap to
draw from these sections a Congres-
sional intent to foreclose compensa-
tory monetary awards under
§502(a)(3) notwithstanding that such
awards had always been considered
'appropriate equitable relief for
breach of trust at common law}3

not appeal. Finally, the settlement was
structured, pursuant to court ap-
proval, to provide that past medical
treatment was only $13,828.70. The
plan language provides that the right
of reimbursement is only on the
amount received by respondents for past
medical treatment.

In questioning the reliability of a
post-Knudson analysis, one must al-
ways be mindful of the premise that
the law is whatever the Supreme
Court decrees it to be. Should the
Court find itself motivated to reverse a
decidedly anti-business holding, they
are free to do so and likewise turn a
"blind eye" to the intellectual inconsis-
tency of such an outcome. More than
that, however, they could use the fac-
tual points in the preceding paragraph
to draw distinctions between a newer
case and Knudson. If, for instance, the
funds are in the hands of the plaintiff,
the plaintiff's attorney or still held
prior to settlement, a later case might
find that these distinctions were cru-
cial to the outcome and dictate a dif-
ferent result. Finally, changes in the
make up of the Court could shift the
majority to an arguably more rational

...[I]n the context of the present stat-
ute, we think there can be no doubt.
Since all relief available for breach of
trust could be obtained from a court of
equity, limiting the sort of relief ob-
tainable under §502(a)(3) to 'equitable
relief' in the sense of 'whatever relief a
common-law court of equity could
provide in such a case' would limit the
relief not at all}!

Knudson addresses a variety of other
potential theories of recovery and ap-
pears to exclude them from "appropri-
ate equitable relief." State law
breach-of-contract claims are probably
preempted by ERISA. Claims for a
"constructive trust" are likewise ques-
tionable. Intervention in state court
actions is a possibility, b1,it in the ab-
sence of a viable remedy there will be
no legal basis upon which to seek such
standing. Virtually every type of relief
which could be sought by the ERISA
plan against the beneficiaries appears
foreclosed by Knudson or the general
principles of ERISA cases.

However, it is important not to over-
state the impact of Knudson. First, the
funds in Knudson were not in the
plaintiff's possession but in the posses-
sion of a Special Needs Trust, not a
party to the action. Second, the litiga-
tion was post-settlement. Third, Great-
West sought a temporary restraining
order in federal court to prevent the
dispersal of the state court proceeds.
This was denied and Great-West did

The dissent notes that such actions
for equitable relief have always in-
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gently analyze a given situation re-
quires a familiarity with a body of case
law which is unfamiliar to most plain-
tiffs' attorneys. The Law of Trusts,
ERISA, and Preemption must be care-
fully studied in order to properly ad-
vise the client regarding given fact
circumstances. In addition, additional
decisions are being made by lower
federal courts on a weekly basis con-
struing, analyzing and distinguishing
Knudson. A careful review of these
decisions is also in order prior to any
decision on appropriate litigation
strategy.+:-

more, failing to provide information
upon request may very well not rise to
the intentional interference with the
contractual relationship that the tort
would generally require.

The ultimate litigation strategy for
resolving ERISA claims should be
made after a full disclosure to the cli-
ent of the risks and benefits of each
potential course. On the one hand,
refusing to honor the lien based on a
Knudson analysis would leave the
plaintiff whole and would place the
burden for litigation on the plan and
its fiduciary, as well as provide an
opportunity for the development of
additional case law favorable to the
plaintiff s position. However, ongoing
litigation over an ERISA lien would be
funded either by the plaintiff on an
hourly basis or subsidized by
plaintiff's counsel as part of the overall
representation in the tort action. This
element of the relationship must be
clearly understood for the plaintiff to
make an intelligent decision.

On the other hand, a negotiated
settlement provides the benefits of
certainty and finality while reducing
the plaintiff's gross recovery. Finally,
the risk that a subsequent change in
the law either overtly by the Supreme
Court or more gradually through in-
terpretations of Knudson by the vari-
ous lower federal courts could embroil
the parties in litigation with an uncer-
tain outcome years ahead.

This body of law is growing and
changing on a daily basis. To intelli-
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analysis allowing both recovery of
restitution for payments and mon-
etary damages against fiduciaries.

It can be forcibly argued that follow-
ing Knudson ERISA insurers maintain
virtually no right to reimbursement or
restitution. The sweeping language
contained in the opinion is such that
any such claim for money appears to
be barred. Since money damages have
been held in Mertens and Knudson not
to be a form of "typically available
equitable relief," it seems difficult to
argue that any effort to intervene, as-
sert a claim, or maintain an allegation
of a constructive trust would find
merit using a strict Knudson analysis.

ERISA managers have taken the
position that Knudson does not create
any significant change in the law. A
memo prepared by Rawlings Com-
pany, LLC, makes three basic points.

First, they claim Knudson does not
deal with subrogation or alter the right
to pursue subrogation. In this regard
they are attempting to draw a distinc-
tion between subrogation and reim-
bursement, an apparently spurious
distinction under Knudson's overall
holding-a distinction without a dif-
ference.

Second, they urge their employees
to pursue "equitable restitution" as an
alternative vehicle for reimbursement.
However, Knudson specifically states
that equitable restitution is excluded
by the provisions of §502(a)(3).

Finally, they urge state law remedies
as an alternative for recovery. How-
ever, state laws frequently contain no
provision for subrogation. Addition-
ally, any contract claims based on an
ERISA plan would arguably be pre-
empted by the latter statute.

Rawlings and other plan adminis-
trators are also attempting to craft
some type of legal theory which
would require that the member's legal
representative to cooperate by provid-
ing information upon request under
threat of a claim of tortious interfer-
ence with contractual relations. A vari-
ety of responses could be crafted to
such a contention. The threat of tor-
tious action could justify the
beneficiary's counsel to take the posi-
tion that he or she will engage in no
contact whatsoever, like the plan rep-
resentative, so that no inadvertent
impropriety could occur. Further-
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