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Over the past decade, the use of mediation and even 
co-mediation,1 to resolve complex commercial dis-
putes has grown exponentially. Mediation is now 

commonly used in every aspect of business-related litigation. 
In part, this growth can be attributed to modification of court 
rules and legislative enactments that have encouraged the use 
of mediation. In some jurisdictions, mediation is offered as a 
voluntary option. In others, mediation is mandated. Media-
tion may be offered early or late in the pretrial process, and 
may be conducted by a judge or a trained private mediator. 
It is no longer uncommon to conduct mediation prior to the 
commencement of litigation.2 

In recent years, the scope of mediation has expanded to 
encompass class actions, mass tort settlements, and a host of 
complex multi-party matters. Mediation of multi-party mat-
ters may sometimes prove to be an attractive option when the 
anticipated costs of litigation outweigh costs of settlement. 
Perhaps the most notable recent use of multi-party mediation 
has been the Hurricane Mediation Program. This program 
was established by the Louisiana Department of Insurance 
to mediate property-damage disputes between insurers and 
Louisiana policyholders arising from damages to residential 
property caused by hurricanes Katrina and Rita.

Mediation has also grown as a necessary component to our 
appellate system. Currently, all 13 U.S. Courts of Appeals 
have mediation programs governed by Rule 33 of the Federal 
Rules of Appellate Procedure.3 

In addition to the formal mediation programs sponsored by 
the courts, government agencies, bar associations, business or-
ganizations, universities, civic and religious groups, and other 
organizations have developed extensive training programs 
that have encouraged and enhanced the use of mediation. As 
a result, mediators and advocates alike have become more so-
phisticated in developing mediation strategies to resolve dif-
ficult issues in a timely and cost-effective manner. 

This article will explore the continuing development of me-
diation practice and provide practical suggestions for the ef-
fective use of mediation in the commercial context. It will also 
explore emerging concepts of mediation confidentiality and 
good faith in Kansas and our sister state, Missouri. 

I. Mediation Best Practices
In February 2008, the Task Force on Improving Mediation 

Quality (Task Force) of the American Bar Association Dis-
pute Resolution Section (Section) issued its report.4 The Sec-
tion formed the Task Force in January 2006 to address issues 
of quality in mediation and to provide recommendations for 
improving mediation practice. The 17 Task Force members 
included lawyers who represent clients in mediation, lawyer 
and nonlawyer mediators, academics, and administrators of 
court-annexed mediation programs. The Task Force focused 
its examination on mediation quality and private practice civil 
cases (including commercial, tort, employment, construc-
tion, and other types of disputes that are typically litigated in 
civil cases but not family law, or community disputes). The 
Task Force conducted its research by organizing a series of 
10 group discussions (focus groups) in nine cities5 across the 
United States and Canada. 

In addition to the focus group discussions, the Task Force 

collected more than 100 responses to questionnaires from me-
diation users and mediators. This process included conduct-
ing telephone interviews with 13 individuals who have been 
parties to the mediation process.6 

The focus group participants, questionnaire respondents, 
and parties who were interviewed consistently identified four 
issues as important to mediation quality: 

• Preparation for mediation by the mediator, parties, and 
	 counsel;
• Case-by-case customization of the mediation process;
• “Analytical assistance” from the mediator; and
• “Persistence” by the mediator.7 

A. Preparation by the mediator and mediation  
	 participants

The majority of participants in the Task Force focus groups 
and party interviews identified preparation by the mediator, 
the parties, and the parties’ counsel as important for success of 
the mediation’s outcome. But the Task Force found that actual 
premediation discussions among mediators and among par-
ties and counsel varied widely. Traditionally, many mediation 
training programs have not paid substantial attention to the 
context of premediation discussions.8 The Task Force reached 
consensus that mediator preparation prior to the mediation 
was essential.9 

1. The premediation conference
Ten or 15 years ago, it was quite common for commercial 

mediators, immediately following her or his engagement, to 
simply set the date, time, and location for the face-to-face me-
diation and take no further action until the mediation was 
convened. Upon arrival at the mediation location, the old-
school mediator would often engage in a relatively inflexible 
fixed mediation process. 

In the increasingly sophisticated world of commercial me-
diation, the failure of the mediator to schedule a meeting with 
legal counsel and/or the parties by telephone or in person in 
advance of the face-to-face mediation is more the exception 
than the rule. This meeting provides the opportunity to cus-
tomize the mediation process. The more common practice 
today is for commercial mediators to conduct one or more 
premediation conferences with the attorneys who will be at-
tending the mediation. Some mediators telephone legal coun-
sel individually. Other mediators may conduct premediation 
telephone conferences jointly with all attorneys who will be 
attending the mediation. There is no “right” or “wrong” ap-
proach. In multi-party mediation, a common method is for 
the mediator to establish one or more face-to-face conferences 
with attorneys and/or their clients to establish a protocol or 
negotiation strategy for a successful face-to-face mediation. 

In whatever form, the premediation conference permits the 
mediator to obtain an invaluable “feel for the case.” Often, the 
commercial mediator will request counsel to provide a general 
factual overview, information regarding the amount of dam-
ages sought, the status of discovery, the status of insurance 
coverage (if any), the persons attending mediation with settle-
ment authority, and a general overview of previous settlement 
discussions between counsel. The mediator may also seek in-
formation regarding the emotional temperament of the par-
ticipants, the type and form of confidential submissions to the 
mediator, a candid appraisal of the strengths and weaknesses 
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of the case, an overview of unique legal issues, and the overall 
“theme” of the case. 

Some mediators may inquire whether the attorney or his 
or her client intends to make or respond to an opening state-
ment during the mediation. Many mediators reserve opin-
ion as to whether opening statements will be given at the  
face-to-face mediation until such time as the mediator has 
had an opportunity to discuss the relative value of an opening 
statement. In those cases, which have not yet been filed in 
court or which are mediated pursuant to an “early settlement” 
court order, some form of opening statement may prove to be 
quite beneficial. For example, in many commercial cases, par-
ticularly employment cases,10 it is common for legal counsel 
for plaintiff and respondent to propose joint opening state-
ments. This is because “early settlement” cases often require 
that the mediation be conducted before significant discovery 
has taken place. Mediations undertaken with only nominal 
discovery may benefit from the enhanced opportunity to ex-
change information in the form of short, concise opening 
statements to clarify and establish positions. 

The mediator might learn at the premediation conference 
that one attorney prefers to make an opening statement and 
the other prefers that no opening statement be conducted. 
This is very important information for the mediator to have 
well in advance of mediation. Any dispute regarding whether 
opening statements will be conducted may require early inter-
vention on the mediator’s part. 

If there is an agreement that opening statements will be giv-
en, it is always important for the mediator to determine and 
perhaps direct the proposed format of the presentation. For 
example, it is not unusual in employment or other complex 
commercial cases for plaintiff or defense counsel to suggest 
the use of demonstrative evidence in the form of a Power-
Point presentation or various video or audio presentations. 
When the mediator becomes aware that one party or the 
other intends to utilize an extensive PowerPoint presentation, 
the mediator may choose to encourage counsel to reduce the 
length of their planned presentation to 30 minutes more or 
less. PowerPoint presentations that are too long in duration 
tend to antagonize or polarize the other side. Naturally, if one 
side intends to present electronic information, it is important 
the opposing party be aware of this in order to avoid surprise 
or unnecessary time constraints.

On those occasions when the mediator has not indepen-
dently initiated contact, it is increasingly common for at-
torneys to affirmatively seek a premediation conference with 
the mediator. Counsel may wish to discuss the mediator’s 
approach to mediation, possible settlement approaches, or 
modification of the overall mediation procedure. There is no 
prohibition to ex parte communication in mediation. 

B. Preparation by counsel and parties
Task Force focus groups and party interviews emphasized 

the importance of preparation by the parties and their counsel. 
The Task Force found that counsel should routinely help their 
clients understand the issues in their case and their opponent’s 
case in preparation for both mediation and trial. But counsel’s 
explanation of what will happen during the two processes will 
differ, requiring a more creative discussion about the client’s 
possible settlement options for mediation purposes.11 

Just as attorneys commonly prepare their clients for trial, 
it is equally important that attorneys meet with their clients 
before mediation to consider and discuss overall strengths and 
weaknesses of the case and to develop a risk-benefit analysis 
to aid in an overall negotiation strategy. Should the client be 
unfamiliar with mediation, attorneys must educate their cli-
ent regarding the mediation process.

To objectively evaluate a case before mediation, the attorney 
may wish to ask his or her client, “OK, what is really impor-
tant to you about this dispute, and why?”12 The concept of 
determining client needs and interests is nothing new. In their 
remarkable book, “Getting to Yes,” Roger Fisher and William 
Ury provide a powerful problem-solving model by discussing, 
the best alternative to a negotiated agreement (BATNA).13 
Fisher and Ury suggest that negotiators identify their best 
alternative in the event the negotiated settlement is not suc-
cessful. BATNA lays the groundwork for a series of questions 
that can be utilized in formulating a risk analysis for clients. 
Typical questions that may lead to a constructive risk analysis 
include, but are not limited to, the following:

• What is the likely monetary outcome if the trial is  
	 successful?
• What are the chances of succeeding at trial?
• What are the monetary and nonmonetary costs of  
	 litigation?
• The likelihood of collecting a monetary judgment?
• The likelihood of appeal?

Other questions that negotiators may consider discussing 
with their clients before mediation include:

• What client interests are at stake in this negotiation?
• What interests may be at stake for the other side?
• What additional information would you like to obtain 
	 from your opponent?
• What additional information would you be willing to 
	 reveal to your opponent?
• What information, if any, would you be careful not to 
	 reveal?
• What concessions would you be willing to make and in  
	 what order?
• What concessions will you push to receive?

C. Case-by-case customization of the mediation process
The Task Force commented that some mediators, parties, 

and counsel may rely upon essentially identical mediation ap-
proaches in each case. The Task Force found that “[i]n most 
cases, however, mediators would best be advised to make an 
effort to evaluate each case on its own and develop a pro-
cess, in coordination with the parties and counsel, that is best 
suited for that particular case. Similarly, parties and counsel 
should pay close attention how best to prepare for mediation 
on a case-by-case basis.”14 

1. Timing of the mediation
The Task Force survey respondents indicated that the pre-

ferred time for mediation is generally after “critical” discovery 
is completed, but before full completion of discovery. There 
was a significant disagreement among the surveyed mediators 
and users whether mediation would be appropriate before suit 
is filed.15 

The timing of the mediation is a critical element to success. 
In general, cases should be mediated neither too early nor too 
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late.16 Nonetheless, mediation may be successfully conducted 
well before suit is filed. In an employment case, successful 
mediations have been conducted well in advance of the fil-
ing of the discrimination charge with the Equal Opportunity 
Employment Commission or other appropriate agency. If the 
mediator or the parties believe that each party has sufficient 
information to make an informed decision, mediation is likely 
appropriate. In the alternative, if the available information is 
grossly insufficient, the mediator might wish to suggest a pre-
mediation discovery agreement. Certainly, the more discovery 
conducted, the more likely it is that “bottom line” positions 
become frozen and settlement opportunities lost. While each 
party requires sufficient information to make an informed 
decision, unnecessary or overly costly information gathering 
may needlessly run up the cost of litigation while providing 
only marginally useful additional benefits. 

2. Confidential information to the mediator
Mediators commonly suggest that counsel prepare a written 

confidential statement for the mediator’s review in advance of 
the date of the mediation.17 It is often requested that the state-
ment include a summary of the facts surrounding the dispute, 
a list of key witnesses, legal and damage analysis, an analysis of 
the strengths and weaknesses, and a summary of negotiations 
to date. Many mediators recommend that the confidential 
statement be no longer than two to five pages.18 Depositions, 
exhibits, motions, and expert witness reports should be sum-
marized rather than attached, whenever possible. Many me-
diators use the confidential statement to summarize the facts 
of the case, including key dates and witnesses.19

3. Initial meeting at mediation
Many mediators utilize the initial meeting (sometimes re-

ferred to as the initial joint session or the mediator’s mono-
logue) with attorneys and the parties for the purpose of:

• Allowing the opportunity for introductions, 
• Reviewing the agreement to mediate, 
• Discussing confidentiality,
• Establishing or revising the suggested format for the  
	 mediation, 
• Describing the role of the mediator,
• Explaining the process, and
• Answering any questions the parties or their attorneys 
	 may have.

Even though counsel may have been through the mediation 
process many times (indeed many counsel are now themselves 
mediators), many of the clients are experiencing mediation 
for the first time. The comfort level of the participants may 
be enhanced if they are given the opportunity for informal 
personal contact at the initial meeting prior to undertaking 
the more formal mediation process. 

The initial meeting provides the mediator with an opportu-
nity to describe the mediation process as a means of problem 
solving that is distinctly different than an adversarial court-
room proceeding. The initial meeting also permits the media-
tor to ensure that those unfamiliar with the mediation process 
clearly understand the role of the mediator as a facilitator and 
not as a judge or jury. 

A good mediator utilizes the initial meeting to build rap-
port and establish trust among the participants. The partici-
pants’ choice of a skilled mediator and the agreed-upon design 

of the mediation process can be critical to the success of the 
mediation. 

4. Opening Statements
There are divergent views about the usefulness of opening 

statements by either counsel or the parties. In focus groups, 
some felt that in high-conflict cases with angry clients, ex-
plosive statements can generate more hostility, thus impeding 
settlement.20 In other situations, opening statements can help 
frame the issues with clarity and facilitate the process. 

Mediators understand legal counsel may sometimes take 
the position that there may be little new information to be 
gleaned through the mediation process. According to this 
view, negotiation is used simply to determine “how much” 
by way of a monetary settlement. So, too, when the parties’ 
emotions are particularly high, there may be an understand-
able reluctance by counsel to present an opening statement for 
fear that anything said will become contentious, polarizing, 
and/or unproductive. Some mediators have observed opening 
statements that were so inappropriate or so disingenuous that 
chances for resolution were substantially undermined. Media-
tors have also described exceptional opening statements that 
have created an atmosphere of trust and setting the stage for 
mutual resolution of the problem.21 

The opportunity for legal counsel to exchange important 
information during the opening statement often provides the 
groundwork for a satisfactory settlement. Indeed, without an 
effective opening statement, much more information must be 
exchanged through the mediator during private sessions (cau-
cus). This third-party exchange of information prolongs the 
mediation and creates a risk of miscommunication. 

A well-presented opening statement also presents the op-
portunity for counsel to paint a picture (the “theme”) of her or 
his case directly to the other party with little risk of miscom-
munication. The opening statement can also be used to com-
municate new information, both in terms of the facts and/or 
the law surrounding the case. For example, important infor-
mation, such as corroborative witnesses or newly discovered 
evidence can be presented, as well as old information in a new 
context. It affords the parties an additional advantage of hav-
ing their positions heard in an open forum, giving clients their 
“day in court.” An attorney may choose, as a matter of nego-
tiation strategy, to permit her or his client(s) the opportunity 
to speak directly to the other party without intervention or 
interruption during the opening statement.

An effective opening statement not only gives counsel and 
the parties an opportunity to share different subsets of infor-
mation, it also presents an opportunity for participants, some-
times for the first time, to gauge the credibility of the parties 
and their respective positions. Rather than a static, deperson-
alized process, the mediation becomes, through the commu-
nication exchange between the parties, more about the real 
concerns of people rather than disembodied entities. Through 
the strategic use of opening statements, stereotypes, false as-
sumptions, and factual discrepancies can be clarified, thereby 
promoting a more productive negotiation process.

The joint session also presents litigators with the opportu-
nity to encourage the parties to alter their perspectives and 
to set the stage for a psychological process directed at mov-
ing the parties toward settlement. There is, of course, the le-
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gitimate fear that a joint session may exacerbate the parties’ 
negative emotions and, therefore, create greater obstacles to 
resolution of the dispute. There are certainly situations where 
extreme animosity may exist (sometimes, even between op-
posing counsel). When emotions run high, there is a strong 
risk of miscommunication. Nonetheless, whether to conduct 
an opening statement is an issue that should be discussed well 
in advance with the mediator or through separate discussions 
with and/or between opposing counsel.

D. “Analytical” techniques used by the mediator
The Task Force data revealed that many sophisticated me-

diation users expect mediators to provide certain services, in-
cluding analytical techniques. For example, mediators can be 
helpful by asking pointed questions and suggesting options 
for consideration. The Task Force parties observed that the 
following techniques were beneficial in most cases:

• Pointed questions that raise issues (95 percent);
• Analysis of case, including strengths and weaknesses  
	 (95 percent);
• Prediction about likely court results (60 percent);
• Possible ways to resolve issues (100 percent);
• Recommend a specific settlement (84 percent); and
• Pressure to accept a specific solution (74 percent).22 

On the other hand, nearly half of the users surveyed indicat-
ed there are times when it is not appropriate for a mediator to 
give an assessment of strengths and weaknesses or recommend 
a specific settlement. There is a wide disparity of opinions on 
how various factors might affect a user’s view of whether it 
was appropriate for a mediator to provide an assessment of the 
strengths and weaknesses,23 including the following:

• Whether assessment is explicitly requested,
• Extent of the mediator’s knowledge and expertise,
• Degree of confidence mediator expresses in assessment, 
• Degree of pressure mediator exerts to accept assessment,
• Whether assessment is given in joint session or caucus, 
• How early or late in process assessment is given,
• Whether assessment is given before apparent impasse or 
	 only after impasse, 
• Nature of issues (e.g., legal, financial, emotional), 
• Whether all counsel seem competent, and
• Whether mediator seems impartial.24 

E. Mediator’s private meetings with the parties
The parties and litigants who have participated in a success-

ful mediation sometimes refer to “the magic” of the mediation 
process. If sorcery is involved, it is more than likely apparent 
during and following the mediator’s private meetings (caucus) 
with the individual parties.

Generally, one of the mediator’s first strategic decisions is to 
determine which party to meet with first. The mediator may 
decide to meet with a party who appears to be more emotion-
ally vulnerable. Often mediators meet first with the plaintiff 
if an initial demand has not previously been presented. It is 
possible the mediator might determine with whom he or she 
will first meet simply by “gut instinct.” 

The private meeting offers the participants a safe atmo-
sphere in a confidential setting. Such a setting provides the 
mediator with the opportunity to discuss, directly with the 
individual parties, their perception of the strengths and weak-
nesses of legal and factual positions. The private meeting also 
gives the mediator an opportunity to develop personal insight 
into the personality and emotional state of the individual par-
ticipants. This allows the mediator to focus on the parties’ 
interests rather than legal positions, develop rapport, and con-
sider creative approaches to settlement. The mediator must be 
nonjudgmental and empathetic, may use humor when appro-
priate, and must assist the parties in developing flexible and 
creative solutions.25 

Practice Tips for a  
Successful Opening Statement

An effective opening statement often can be utilized 
to accomplish one or more of the following objectives: 

• The opportunity to reintroduce you and your  
	 client to the other side.

• Demonstrate your complete command of the case. 
• Demonstrate a willingness to listen.
• Anticipate emotional issues and do not make  

	 comments to the other party that will trigger a  
	 strong emotional response. Acknowledge that you  
	 understand, although you do not agree with, how  
	 the other party feels.

• Humanize your client.
• Demonstrate your preparedness and organization.
• Confront potential weaknesses in your case early  

	 on.
• Avoid exaggeration or overstatement.

Consider the following techniques:
• Do not understate or overstate your abilities at trial  

	 (do not “saber rattle”).
• Compliment (when appropriate) the opposing  

	 party’s legal counsel.
• Demonstrate that you understand the opposing  

	 party’s position or concerns. 
• Do the unexpected, i.e., apologize, express concern,  

	 or regret.
• Use humor, when appropriate.
• State your support for the mediation process.
• State a genuine desire to act in good faith to resolve  

	 the case. 
• State a desire to be creative in developing settle- 

	 ment solutions. 
• State that you are not there to impose solutions,  

	 but rather to listen and work through problems.
• Emphasize that settlement will be in everyone’s  

	 interest. 
• Express sympathy, but do not sound disingenuous  

	 or insincere.
• Consider whether to provide important docu- 

	 ments, important evidence or case law to the  
	 opposing party during the opening statement.

• Never engage in theatrics or personal attacks. 
• Direct your comments to each member of the op- 

	 posing party’s negotiation team (not the mediator).
• Do not discuss monetary demands.
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Many mediators use an “interest-based” or “problem- 
solving” approach. In doing so, the mediator assists both par-
ties with identifying and focusing on individual needs and  
interests, and searching for mutually satisfactory solutions. 
Other mediators may use an evaluative decision-tree approach. 
To assist the parties, the mediator may choose to ask non-
judgmental questions. Generally these questions are open-
ended as opposed to leading questions. The mediator may 
wish to summarize the answers to the questions in the form of 
summary or reframing statements that help the mediator en-
sure the information has been adequately communicated. The 
mediator may also make observations or suggestions should 
the parties get stuck during the negotiation process.

Effective mediation requires objective analysis, active listen-
ing, utilization of a wide range of people skills, and principled 
negotiation. A skilled, experienced mediator assists the par-
ties in objectively evaluating their positions and in present-
ing those positions in a sequential and constructive manner. 
Mediators can and do serve as “coaches” to assist the parties in 
their negotiation strategy and assist in making credible offers 
and demands. Finally, the mediator must be alert and sensi-
tive to volatile emotional issues as such matters can arise at 
any time in the process with unpredictable results.

Nonetheless, at the end of the day, the parties retain control 
over the outcome of their dispute. Self-determination by the 
parties is the central feature of mediation. In this respect, me-
diation is fundamentally different from adjudication, where 
power to determine the outcome of the dispute is ceded to a 
hearing officer, judge, jury, or arbiter. 

F. Mediator’s persistence and patience
Task Force respondents overwhelmingly stated that patience 

and persistence are necessary attributes of a good mediator. 
Persistence is needed to keep people at the table, to get the 
case settled by exerting some “pressure” and to get people back 
to the table after a first mediation fails to resolve the case.26

Participants expressed great dissatisfaction if mediators are 
merely “messengers” or “potted plants” or gave up too eas-
ily when negotiations become difficult. If the mediation ends 
without agreement, but has some potential to reach one, the 
vast majority of Task Force participants believe that the me-
diator should contact the lawyers after a week or two to ask 
whether they want additional assistance from the mediator.27 

It is important that the mediator not become discouraged 
or give up on the mediation prematurely. Mediation sessions 
commonly “bog down” at some point during the day. At such 
a juncture, the mediator must address and fully understand the 
underlying issues and interests of the parties and affirmatively 
develop an alternative to the previously unsuccessful negotia-
tion strategy. In purely monetary negotiations, for example, a 
skilled mediator might coach or suggest that the party make 
an offer or counteroffer in a reasonable negotiation zone by 
making the “first credible offer.” An approach suggesting re-
ciprocal or even asymmetrical concessions may be a successful 
tactic. Other techniques might include a decision-tree analysis 
of the probability of prevailing, a discount-model analysis, a 
cost-benefit analysis, or, with the permission of all parties, an 
independent evaluation or analysis of the case.28 

Mediators commonly contact the parties following a me-
diation that does not fully settle the case. If the parties were 
particularly close to settlement, the mediator may contact the 
parties a few days or even a few hours after the mediation. On 
other occasions, the mediator may refrain from contacting the 
parties until after key depositions are concluded or, perhaps, 
in anticipation of the close of motion practice. 

It is certainly not uncommon for a mediator to receive a 
telephone call on a confidential basis from one of the par-
ties requesting that an attempt be made to “kick-start” settle-
ment negotiations. In such a case, the mediator may choose 
to telephone or write the other side without disclosing the 
prior communication. Litigation counsel may also request 
that the mediator write a confidential letter to the insurance 
representative, general counsel, or client regarding the media-
tor’s evaluation of the case. This technique often generates a 
useful and productive response, which can be used to facilitate 
additional discussion.29 

G. Confidentiality 
Confidentiality is the bedrock of a successful mediation. 

Mediators work in a confidential setting to identify, assess, 
and understand the underlying concerns and interests of the 
parties. From the parties’ perspective, the disclosure of certain 
factual information may sometimes be treated as a strategic 
disadvantage or be considered an admission against inter-
est without strong confidentiality protections. To encourage  
candor, the parties and the mediator often execute, at the be-
ginning of the mediation process, a written agreement not to 
disclose mediation discussions to others outside of the pro-
cess. In addition to seeking protection from disclosures within 
the litigation process, the parties may also desire privacy from 
the press or public. The natural conflict between the compet-
ing interests of confidentiality and candor can be a challenge, 
requiring skill by the mediator and trust by the parties. 

A number of legal mechanisms exist to afford varying de-
grees of protection against disclosure of communications 
made during mediation. These mechanisms include media-
tor professional responsibility requirements, evidentiary ex-
clusionary rules, court rules, state statutory confidentiality  
provisions, statutory privileges, case decisions, and written 
agreements of the parties.

1. Mediation professional responsibility
Confidentiality within the mediation process is an obliga-

tion of the mediator as a matter of professional responsibility. 
Kansas Supreme Court Rule 903, Ethical Standards for Me-
diators, provides:

A mediator shall maintain the reasonable expectations of 
the parties with regard to confidentiality.30 

The Model Standards of Conduct for Mediators,31 adopted 
in 2005 by the American Arbitration Association, the Ameri-
can Bar Association, and the Association for Conflict Resolu-
tion, provide:

A mediator who meets with any persons in private session 
during a mediation shall not convey directly or indirectly 
to any other person, any information that was obtained 
during that private session without the consent of the dis-
closing person.32 
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2. Federal rules of evidence
To encourage settlement of disputes, Rule 408 of the Fed-

eral Rules of Evidence provides confidentiality protection for 
settlement discussions. In addition to settlement offers, Rule 
408 renders inadmissible evidence of conduct or statements 
made in compromise negotiations. 

3. Kansas statutory provisions
In Kansas, dispute resolution confidentiality is governed by 

K.S.A. 5-512 and K.S.A. 60-452a.33 The statutes are identical 
in their construction. They provide that all verbal or written 
information transmitted between any party to a dispute and a 
neutral person conducting the proceeding shall be considered 
confidential communications. No admission, representation, 
or statement made in the proceeding will be admissible as evi-
dence or subject to discovery. In addition, the neutral person 
(mediator) conducting the proceeding “shall not be subject to 
process requiring the disclosure of any matter discussed during 
the proceedings unless all of the parties consent to a waiver.”34 

The confidentiality statutes also establish a unique “privilege” 
for any party participating in the proceeding and the neutral 
person conducting the proceeding to “refuse to disclose, and to 
prevent a witness from disclosing, any communication made 
in the course of the proceeding. The privilege may be claimed 
by the party or the neutral person or anyone the party or the 
neutral person authorizes to claim the privilege.”35 

The protections provided by the confidentiality statutes are 
not unlimited. The confidentiality and privilege requirements 
do not apply to:

• Information that is reasonably necessary to allow investi- 
	 gation of ethical violations against the neutral person  
	 conducting the proceeding or the staff of an approved  
	 program conducting the proceeding.36 
• Any information that the neutral person is required to 
	 report under K.S.A. 38-1522 (mandatory reporting  
	 statute).37 
• Any information that is reasonably necessary to stop the 
	 commission of ongoing crime or fraud or crime or fraud 
	 in the future.38 
• Any information that the neutral person is required to  
	 report under specific provisions of any statute or order of  
	 a court.39

• Any report to the court that a party has issued a threat of  
	 physical violence against a party, party’s dependent, fam- 
	 ily member, the mediator, or officer or an employee of  
	 the court, with the apparent intention of carrying out 
	 such threat.40 

K.S.A. 5-513 provides that “no neutral person, staff mem-
ber, or member of a governing board of an approved [media-
tion] program may be held liable for civil damages . . . unless 
such person acts, or fails to act, in a manner constituting gross 
negligence with malicious purpose or in a manner exhibiting 
willful disregard of the rights, safety, or property of any party” 
to the dispute resolution process.

4. Missouri Supreme Court rules
Missouri law likewise preserves the confidentiality of the 

mediation process.41 Missouri Supreme Court Rule 17.06 
provides that any communication relating to the subject mat-
ter of the dispute made during the alternative dispute resolu-
tion process by a participant or any other person present at the 

mediation is considered to be a confidential communication. 
No admission, representation, statement, or other confiden-
tial communication made either in the setting up or conduct 
of the process will be admissible as evidence or subject to dis-
covery. But this protection does not immunize the facts of the 
case by virtue of their disclosure during mediation. If a fact is 
independently discoverable, it is admissible despite its disclo-
sure during mediation.42 

Under Rule 17.06, no individual or organization providing 
alternative dispute resolution services shall be subpoenaed or 
otherwise compelled to disclose any matter disclosed in the 
process.43 The rule requires that a settlement be memorialized 
by a written document containing the essential terms of the 
agreement44 and that an individual providing dispute resolu-
tion services may be called in an action to enforce the settle-
ment agreement only for the limited purpose of describing 
events.45 

5. Federal district court confidentiality rules
In addition to the dispute resolution confidentiality require-

ments established by state statute or Supreme Court rule, U.S. 
District Court Local Rules also establish confidentiality re-
quirements for alternative dispute resolution matters under 
federal jurisdiction. 

(a) U.S. District Court for the District of Kansas
D. Kan. Rule 16.3(i) addresses confidentiality, provid-

ing that the mediator, all counsel, the parties, and any other 
persons involved in the mediation shall treat as “confidential 
information” the contents of written mediation statements, 
anything that happened or was said, positions taken, and the 
view of the merits of the case formed by any participant. Such 
information shall not be: 

• Disclosed to anyone not involved in the mediation  
	 process,
• Disclosed to the trial judge, or
• Discoverable or subject to compulsory process or used for  
	 any purpose. 

Unless the disclosure is necessary to:
• Prevent manifest injustice,
• Help establish a violation of law or ethical violation, or
• Prevent harm to the public health or safety of such mag- 
	 nitude in the particular case to outweigh the integrity of  
	 the dispute resolution proceedings in general by reducing 
	 the confidence of the parties that in future cases their  
	 communications will remain confidential.46 

The Kansas rule also provides limited exceptions to confi-
dentiality, including:

• Disclosures that may be stipulated to by all parties and 
	 the mediator,
• Disclosure of an agreement by all parties that appears to  
	 constitute a settlement agreement if necessary to deter- 
	 mine the existence of a binding settlement contract,
• A report or inquiry by the alternative dispute resolution  
	 administrator regarding possible violation of local rules,
• A report of a possible violation of a court order,
• A response by any participant or the mediator to an  
	 appropriate request for information duly made by a  
	 person authorized by the court to monitor or evaluate the 
	 court’s ADR program, or

• Disclosures as otherwise required by law.47 
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(b) U.S. District Court for the Western District of  
	 Missouri

In Missouri, the U.S. District Courts for the Western Dis-
trict and Eastern District have developed distinct confiden-
tiality provisions.48 The U.S. District Court for the Western 
District has established its confidentiality rules within its 
Early Assessment Program.49 The court treats as confidential 
all written and oral communications, not under oath, made in 
connection with or during the Early Assessment Program ses-
sion, with limited exceptions.50 Similarly, any communication 
under oath made in connection with the Early Assessment 
Program shall not be disclosed to anyone unrelated to the pro-
gram by the parties, their counsel, mediators, or any other 
participant in the program. Such communications cannot be 
used for any purpose in any pending or future proceeding in 
the court except by consent of the parties or as allowed under 
the Federal Rules of Evidence.51 

The Early Assessment Program Rules establish four excep-
tions to confidentiality:

• The administrator may attend any program session or 
	 may discuss with any mediator, designated individual or 
	 party any communication, comment, assessment, evalu- 
	 ation, or recommendation;52 
• The administrator may require any attorney or party to  
	 provide status reports on any ADR matter;53 
• The administrator, mediators, and designated individuals 
	 may communicate to the assigned judge or court regard- 
	 ing noncompliance by parties or lawyers with this  
	 General Order;54 and
• Nothing shall prevent any party, the administrator, me- 
	 diator or designated individual from discussing with any  
	 other participant in the program, any communication 
	 made in connection with the program.55 
6. Private confidentiality provisions

Confidentiality may also be established by written agree-
ment. At the onset of the mediation process, parties often ex-
ecute agreements to keep mediation discussions confidential. 

Written agreements to mediate are enforceable contracts that, 
if breached, could give rise to a cause of action for monetary 
damages.56 

Private confidentiality provisions may provide that all state-
ments made during the course of the mediation process will 
remain confidential and privileged and cannot be disclosed to 
third parties, except in conformity with applicable law. The 
agreement may also disallow the introduction into evidence 
of any information learned in the course of the mediation un-
less the information may be discovered through some other 
means. Some agreements have a provision not to call the me-
diator or any staff member of the mediator to testify or submit 
evidence regarding any confidential aspect of the mediation 
in any proceeding. In addition, some agreements provide that 
any party to the private agreement may obtain injunctive re-
lief to prevent disclosures of any confidential aspect of the 
mediation process. 

7. Recent confidentiality decisions
Several states have grappled with mediation confidential-

ity provisions. For example, the California courts have zeal-
ously adhered to an extensive statutory scheme protecting 
the confidentiality of mediation proceedings which, with few 
exceptions, seemingly provides an absolute mediation confi-
dentiality rule.57 Other states, such as Virginia, Colorado, and 
Utah, have not construed mediation confidentiality provisions 
as strictly as California. See, e.g., Perreault v. The Free Lance-
Star58 (holding Virginia statute addressing confidentiality of 
written mediated settlements did not allow a court to keep 
confidential the terms of a mediated compromised settlement 
of a wrongful death claim), GLN Compliance Group Inc. v. Avi-
ation Manual Solutions59 (Colorado Court of Appeals, in a split 
decision, concluded it could not enforce a mediated settlement 
agreement in the absence of a signed writing, even though the 
retired judge who acted as mediator called in a stenographer 
and set forth the settlement terms and obtained each party’s 
agreement “on the record”), and Reese v. Tingey Construction60 
(reversing trial court’s order requiring deposition of counsel for 

(Continued on next page)
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the purpose of determining existence of oral settlement agree-
ment, concluding the mediated settlement agreement must be 
reduced to writing to be enforceable).

H. Good faith/bad faith participation in mediation
K.S.A. 5-518 provides that “the avoidance of mediation …

without just cause or excuse shall constitute evidence of bad 
faith.” Upon a finding that a party to a dispute has acted in 
bad faith by deliberately and intentionally avoiding media-
tion, the court may order the party to pay reasonable attorney 
fees directly related to the mediation.61 

In Crandall v. Grbic,62 the Kansas Court of Appeals held 
summary judgment was appropriate where home-buyer plain-
tiffs filed suit without first attempting to mediate as required 
by a mediation agreement entered into with defendant real 
estate agent. The home buyers’ legal action against their real 
estate agent for breach of fiduciary duty, fraud, misrepresenta-
tion, and violation of the Kansas Consumer Protection Act 
was barred by plaintiffs’ failure to honor the contract provi-
sion requiring mediation prior to filing suit.63 

In June 2009, the Kansas Court of Appeals reached a simi-
lar holding in Santana v. Olguin.64 The contract to purchase 
residential real estate in Santana contained a provision for the 
buyer to elect an inspection of the property for “defects” and 
a provision that any dispute or claim arising out of the con-
tract be submitted to mediation. After closing on the prop-
erty, Santana discovered alleged latent defects to the property. 
She brought an action against three defendants for negligence, 
fraud, and violations of the Kansas Consumer Protection 
Act.65 After defendants filed their answer, Santana offered to 
mediate and ultimately filed a motion to compel mediation. 
In response, the defendants filed motions to dismiss based 
on plaintiff’s failure to mediate pursuant to the contract. The 
district court granted defendants’ motions to dismiss and the 
Kansas Court of Appeals affirmed, finding the contract to be 
unambiguous and otherwise enforceable.66 In determining 
whether the district court erred in dismissing Santana’s claims 
for failure to submit the claims to mediation, the court cited 
favorably the Court of Appeals decision in Crandall v. Grbic 
and found no abuse of discretion in the trial court’s dismissal 
of Santana’s claims.67 In addition, a number of federal and 
state decisions have addressed the failure to mediate prior to 
pursuing arbitration or litigation.68 

With the growth of court-ordered mediation, the courts 
have increasingly required “good-faith” participation in the 
mediation process. Bad faith, however, is perhaps easier to 
identify than good faith. The spectrum of potential bad-faith 
issues may include:

• Counsel’s failure to submit a requested premediation 
	 statement,
• Failure to attend court-ordered mediation,
• Failure to bring a client/corporate representative with full  
	 settlement authority, or
• Failure to submit a monetary or nonmonetary offer.69 

Although the issue of good-faith participation in mediation 
is very complex, court rules and decisions, unfortunately, do 
not always give clear guidance on prohibited conduct.70 An-
swers to these questions are difficult as evidenced by a lack 
of consensus among legal scholars supporting good-faith  
participation.71 

Professor John Lande (University of Missouri School of 
Law – Columbia), estimates that at least 22 states have stat-
utes requiring good-faith participation in mediation.72 At 
least 21 federal district courts and 17 state courts have lo-
cal rules with similar requirements. Lande notes courts have 
consistently found that failure to attend mediation or submit 
premediation briefs is bad faith. In contrast, courts have split 
almost evenly whether the failure to attend with sufficient set-
tlement authority is bad faith. Proponents of broad good-faith 
requirements often argue that courts should sanction parties 
for sending representatives to mediation without sufficient 
settlement authority. But it is difficult for outsiders to a me-
diation to determine what is the “right” amount of settlement 
authority.73 

Occasionally, court rules place the burden on mediators to 
report bad faith.74 Placing the burden on mediators to report 
bad faith can compromise neutrality, intrude into mediation 
confidentiality, and impact negatively on the overall integrity 
of the process. For example, an ethics committee in Florida 
advised mediators that they may not report to a court that 
a party has failed to negotiate in good faith for the princi-
pal reasons that the mediator’s report would (1) constitute 
a breach of confidentiality, (2) impair parties’ right to self- 
determination, and (3) destroy mediator impartiality in ap-
pearance and in reality.75 

The Section of Dispute Resolution recently adopted a reso-
lution opposing the use of broad good-faith requirements.76 
The Section suggests court-imposed sanctions be imposed 
only for violation of rules specifying objectively-determinable 
conduct. An example is failure of a party, attorney, or insur-
ance representative to attend a court-ordered mediation or to 
provide a written response to the mediator prior to the me-
diation. The Section points out that rules and statutes that 
permit courts to sanction a wide-range of subjective behavior 
create a grave risk of undermining core values of mediation 
and creating unintended problems including a reduction in 
the overall confidence in the system of mediation.

In recent years, state and federal courts have addressed 
court-imposed good-faith requirements. For example, the 
Eighth Circuit Court of Appeals held the district court act-
ed within its discretion by concluding a party failed to par-
ticipate in good faith in a court-ordered ADR process where 
the party failed to provide the mediator a summary of the  
disputed facts and its position on liability and damages.77 Ad-
ditionally, the party appeared at the mediation through its 
outside legal counsel and a corporate representative who had 
no independent knowledge of the facts of the case and settle-
ment authority of only $500. Any settlement offers of more 
than $500 had to be relayed by telephone to in-house counsel, 
who chose not to attend the mediation on advice of outside 
counsel.

The Eighth Circuit affirmed separate sanctions in the 
amount of $1,390.63 against both the respondent and their 
outside counsel. The court also ordered respondent to pay a 
$1,500 fine to the court and $30 to plaintiff for the costs she 
incurred in attending the ADR conference. Not only did the 
court deny a subsequent motion to reconsider, but it imposed 
additional sanctions against respondent and respondent’s 
counsel in the amount of $1,150 each for vexatiously increas-
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ing the cost of litigation by filing a frivolous motion. 
Similarly, the U.S. District Court for the District of Kansas 

imposed attorney fees and expenses in the amount of $3,000 
and ordered defendant to pay the plaintiff’s portion of the 
mediator’s fees and expenses.78 The sanctions were imposed 
when local defense counsel appeared at the mediation with-
out any corporate representative with settlement authority. In 
addition, local counsel was not able to reach his corporate 
representative by telephone or otherwise. 

In an unpublished decision, the Tenth Circuit grappled 
with an attempt by plaintiff to withdraw from a settlement 
at the conclusion of the mediation. In Dehning vs. Child 
Development Services of Fremont Co.,79 a former employee 
brought a Title VII suit for sexual harassment and retaliation. 
The parties engaged in mediation and reached an agreement 
in which the plaintiff agreed to settle her claims against the 
defendant in exchange for a monetary payment and the de-
fendant’s agreement to hire her as an independent contractor. 
Later, however, Dehning refused to follow through with the 
settlement, maintaining she had never agreed to compromise 
her sexual harassment claim. At the enforcement hearing, the 
mediator provided testimony regarding the issues discussed 
during mediation and the resulting settlement agreement. 
The court, noting its power to summarily enforce settlement 
agreements, rejected plaintiff’s attempt to withdraw from the 
settlement and upheld the agreement. The Tenth Circuit af-
firmed, including the lower court’s award of costs and fees 
against the plaintiff.

II. Conclusion
The use of mediation to resolve complex commercial dis-

putes is likely to continue to increase. Mediation is often 
viewed in the corporate culture as an appropriate and pre-
ferred step prior to trial. There are various reasons supporting 
this perception. 

First, the business community believes, whether true or not, 
that litigation is increasingly expensive and protracted. Many 
business entities who are otherwise prepared to litigate may, 
nonetheless, wish to first try negotiation and, if negotiation 
is not successful, consider a relatively inexpensive round of 
mediation. 

Second, many business disputants prefer mediation because 
it permits a degree of party control, which is gradually lost 
as the litigation process is engaged. Even if the mediation is 
unsuccessful, each party can learn a great deal about their own 
case and the other party’s position.

Third, commercial disputes are very often between parties 
who have a legitimate business reason to maintain long-term 

relationships. Litigation has the potential to completely de-
stroy an otherwise valuable business relationship. By contrast, 
mediation of relationship-based issues, if successful, avoids 
the disruption of the relationship and allows it to continue. 

Fourth, one or both parties may be concerned about the 
disclosure of confidential information. Mediation avoids dis-
closure of sensitive information either to the public or to the 
other party. Generally, everything said in mediation is pro-
tected as confidential settlement discussions and cannot be 
introduced in litigation or discussed publicly.

Finally, in an era of declining judicial resources, it remains 
likely that the courts will continue to develop and enhance 
existing case management systems that will track cases based 
upon complexity, anticipated discovery, time before a trial and 
the overall amount of court resources required.80 The use of 
case management mechanisms (including neutral evaluation, 
mediation, and arbitration), involve the use of different al-
ternative dispute resolution processes. This case management 
approach is reminiscent of Professor Frank E.A. Sander’s 1976 
Proposal for the Development of a “multi-door” courthouse, 
in which he supports the utilization of a wide variety of alter-
native dispute resolution techniques.81 

Increasingly, successful practitioners acknowledge the need 
to inform clients at the beginning of the professional relation-
ship about the availability of mediation and other dispute res-
olution procedures. The practitioner’s enhanced understand-
ing of the mediator’s role permits the client to be properly 
prepared for mediation and allows maximization of benefits 
that may be derived from the mediation experience. n 
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